Stories and resources for the Supreme Court case involving white parents against the Seattle and Kentucky school systems for their voluntary integration policies. The case will decide whether school systems can enroll students in schools by race if the purpose is for integration. 

Supreme Court to Review Two School-Integration Plans
Justices to Consider Whether Race Can Still Be a Factor in Public School Placement

By Robert Barnes
Washington Post Staff Writer
Sunday, December 3, 2006; A03
Louisville Mayor Jerry E. Abramson is not sure whether it qualifies as irony or not.

For 25 years, his home town was under federal court order to integrate its public schools. Now that the painful and bitter chapter is closed, and the school board has come up with its own plan to make sure the schools remain racially diverse, Louisville could find itself under federal court order to stop.

"You just sort of scratch your head when you think about that," Abramson said.

More than 50 years after the Supreme Court decided in Brown v. Board of Education that separate schools are inherently unequal, the court will consider tomorrow whether race can still be a factor when school systems design programs to promote racial integration. A broadly written decision on Louisville's plan, and on a related one from Seattle, could have a profound impact on school systems across the country.

It is the first time in more than a decade that the Supreme Court will consider what is proper for school systems to do to promote desegregation, and it is the first test on the issue for two new justices who in the past have been skeptical about the use of racial classifications.

Both sides have circled Chief Justice John G. Roberts Jr.'s dissenting opinion in a voting rights case decided in the last term that "it is a sordid business, this divvying us up by race."

Because of the high stakes perceived by both sides of the argument, the cases have produced a blizzard of studies and conflicting legal briefs.

More than 50 groups and organizations have filed friend-of-the-court briefs on behalf of the Louisville and Seattle school systems, which use race as one factor in assigning students under their school-choice plans. The small harm done to a few students who do not get their first choice of schools, Louisville argued in its brief, is outweighed by the value of an integrated school system that "significantly advances the goal of teaching students how to participate in a democracy that has formed a single society out of many diverse people."

Among the school systems' eclectic band of supporters: The American Psychological Association, a coalition of historians, the NCAA and a group of former professional basketball players, and 10 former high-ranking Defense Department officials.

On the other side, the Bush administration and a number of conservative legal organizations have joined the white parents in the two cities who brought the suits. Children were denied entrance to the schools of their choice, at least initially, for no reason other than the color of their skin, they say.

"School districts have an unquestioned interest in reducing minority isolation through race-neutral means," Solicitor General Paul D. Clement said in his brief to the court. "But the solution to addressing racial imbalance in communities or student bodies is not to adopt race-conscious measures."

It is unclear how many school systems across the country use race as a determining factor, or a "tiebreaker," in school assignments or how many use racial and ethnic breakdowns to help fashion school boundaries that foster integrated schools. Some have already altered their plans because of lower-court decisions.

Montgomery County in Maryland, for instance, has not considered race in assigning students to schools since 2000, when the U.S. Court of Appeals for the 4th Circuit declared that the school system's race-based student transfer policy was unconstitutional, according to Judith Bresler, general counsel to the county school board. Arlington County school officials no longer give extra credit to minorities when deciding admission to the popular Arlington Traditional Elementary School.

Even Seattle, which used race as a tiebreaker in its "open choice" assignment plan for ninth-graders entering high school, ended the practice in 2001, despite an appeals court finding that its plan was constitutional.

Louisville's plan has also survived lower-court challenges. It requires elementary school parents to rank their preferences from among a group of schools in their geographic area. In more than 90 percent of the cases, officials say, parents and students get their first or second choice. If not, they can apply for a transfer. But the Jefferson County Public Schools in Louisville, where African Americans make up 34 percent of the student body, wants to limit the black student population of each school to no less than 15 percent and no more than 50 percent. So in 2002, Joshua McDonald's kindergarten transfer was denied because it would have reduced the number of white students at the school to which he was assigned.

Joshua's mother, Crystal Meredith, joined in a lawsuit with other parents, even though the boy's transfer to his preferred school was approved the following year. In an unusually compact nine-page brief, Teddy B. Gordon, her attorney, asserts that the system violates the child's right to equal protection and "denigrates a five-year-old's self-worth and self-esteem by comporting him to be color-coded throughout his educational career."

Abramson, who, along with the local chamber of commerce, has filed a brief supporting the schools, said he sees the region's integrated schools as a key component of future prosperity. Even with the case before the Supreme Court, he said, the school-choice plan was not an issue in the recent elections, either in his campaign or in the campaigns of those running for the school board.

"Parents feel positive about it; the business community feels positive about it," Abramson said.

But that does not make it constitutional, the Justice Department says. And Terence J. Pell, whose Center for Individual Rights has filed a brief supporting the parents, said local officials can be ham-handed in using race. In Seattle, for instance, students are classified as either "white" or "nonwhite," he said.

That means, he noted, that a school with equal numbers of white, black, Hispanic, Asian American and Native American students would not be considered racially balanced because of the goal that each school must have a white population of at least 25 percent.

What opponents of the plans are really objecting to, said Theodore M. Shaw, president of the NAACP Legal Defense and Educational Fund, is using race at all. To him, that is not a natural outgrowth of the Brown decision but a perversion of it.

"The core question is whether efforts to integrate schools on a voluntary basis are going to be treated like [past] efforts to segregate public schools," he said.

Despite the obvious attention given Brown, the Supreme Court may be more likely to look to its decision three years ago in a case involving the admission policies of the University of Michigan. In that case, the court held that diversity in higher education is a compelling state interest but that remedies involving race must be "narrowly tailored."

There are obvious differences between an affirmative action policy at a selective law school and university and a public school system that guarantees a spot to every student. But the most important difference may be the makeup of the court.

Justice Sandra Day O'Connor was the deciding fifth vote that upheld the constitutionality of the law school's affirmative action plan. After her retirement, she was replaced by Justice Samuel A. Alito Jr., who as a government lawyer was critical of race-based plans.

Last year, while O'Connor was still on the court, justices declined to hear a school-choice plan from Massachusetts that was nearly identical to Louisville's. But with Alito on board, the court in June decided that the issue was ripe for review.

Staff writers Daniel de Vise and Tara Bahrampour contributed to this report.
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Cambridge, Massachusetts--On December 4, 2006, the U.S. Supreme Court will hear arguments from two 
school boards defending their voluntary implementation of racial integration plans in Meredith v. 
Jefferson County Board of Education and Parents Involved in Community Schools v. Seattle School 
District. The Civil Rights Project coordinated the filing of an amicus brief and social science 
statement in these cases that summarizes the large body of research stating the positive 
educational and societal benefits of  racially integrated schools.

The social science statement is the fifth of its kind to be filed in desegregation cases being 
considered by the U.S. Supreme Court. The first statement was filed in the 1950s in the landmark 
Brown v. Board of Education case, in which the Court repudiated Plessy v. Ferguson and ruled that 
segregated schools were inherently unequal. To support its holding, the Court cited approvingly 
the social science evidence presented in the statement documenting the harms of racial 
segregation. The Court, as recently as 2003 in Grutter v. Bollinger, again stated the importance 
that social science evidence can play in shaping the answers to core questions of constitutional 
analysis.

The social science statement that was recently filed for the upcoming Court cases was submitted by 
553 social scientists from 42 states and the District of Columbia and from 201 different 
educational institutions and research centers, extending across numerous disciplines. This effort 
represents the largest collection of social science researchers to submit a statement in any 
education case. Social science evidence introduced in lower courts for both cases included 
research by the Civil Rights Project staff, which supported the lower courts' conclusions that the 
Louisville and Seattle school boards had compelling reasons to adopt policies to create racially 
integrated schools.

"The extraordinary coming together of scholars from so many disciplines and universities,"  said 
Professor Gary Orfield, "reflects two very important facts about this case: first, that there is a 
large body of scholarly knowledge that has been scrutinized and is widely accepted on key issues 
before the case and, second, that academics studying race relations and schools across the country 
are very concerned about the possibility that school districts will lose a vital tool for 
educational opportunity and for building a successful interracial society." He pointed out that an 
amicus brief filed by the American Educational Research Association, representing many thousands 
of professors and researchers, reached similar conclusions.

The social science statement summarizes research demonstrating 1) the benefits of racially 
integrated schools for students and society; 2) the harms of racially segregated minority schools; 
and 3) the necessity of race-conscious student assignment policies to maintain racially integrated 
schools.

Racially integrated schools have been shown to promote cross-racial understanding, reduce racial 
prejudice and bias, improve academic achievement for black and Latino students, and enhance life 
opportunities, particularly for students of color, in terms of higher educational attainment, 
greater access to professional jobs, and increased civic engagement.  Research also shows that 
racially integrated schools have positive effects for their communities, including a better 
prepared workforce for a global economy and more integrated neighborhoods.

Research further demonstrates that most (though not all) segregated minority schools offer 
profoundly unequal educational resources and opportunities for students, including higher teacher 
turnover, fewer high-quality teachers, larger class sizes, inadequate facilities, and fewer 
advanced course offerings. These disparities lead to lower educational outcomes for students 
attending these schools, such as lower high school and college graduation rates.

In addition, evidence shows that race-neutral alternatives such as choice, geography-based, or 
socioeconomic student assignment policies do not work as well as race-conscious policies to 
produce racially integrated schools. Research on school districts that have eliminated race from 
consideration in student assignments has been associated with resegregation and a related array of 
harmful effects on students in these districts.

"The extensive body of research evidence that has developed since the Court's decision in Brown 
overwhelmingly supports the local school board's policies in these cases," states Liliana Garces, 
counsel of record in the case and researcher at the Civil Rights Project.  "The Court's ruling 
will determine whether local school boards will be allowed to live up to the promise of Brown in 
our increasingly diverse society."

For more information see:
--Statement of 553 Social Scientists 
(http://www.civilrightsproject.harvard.edu/research/deseg/amicus_parents_v_seatle.pdf);
--Looking To The Future: Voluntary K-12 School Integration-A Manual for Parents, Educators, and 
Advocates (http://www.civilrightsproject.harvard.edu/resources/manual/deseg_manual.php);
--Racial Transformation and the Changing Nature of Segregation, latest report on school 
segregation trends (http://www.civilrightsproject.harvard.edu/research/deseg/deseg06.php);
--NAACP Legal Defense and Educational Fund website of court materials 
(http://www.naacpldf.org/landing.aspx?sub=5); and
--Amicus brief filed by the American Educational Research Association 
(http://aera.net/Default.aspx?id=1456)
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About the Civil Rights Project:
The Civil Rights Project at Harvard University (CRP), founded in 1996, is a leading organization 
devoted to civil rights research and a leading resource for information on racial justice based at 
the Harvard Graduate School of Education. CRP strives to improve the channels through which 
research findings are translated and communicated to policymakers and the broader public by 
publishing reports and books on critical civil rights issues. It has found eager collaborators 
among researchers nationwide, and wide open doors among advocacy organizations, policymakers, and 
journalists. Focusing initially on education reform, it has convened dozens of national 
conferences and roundtables; commissioned over 400 new research and policy studies; produced major 
reports on desegregation, student diversity, school discipline, special education, dropouts, and 
Title I programs; and published ten books, with four more in the editing stage.
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	Supremes divided on school race case 

Tuesday, December 5th, 2006 

WASHINGTON - A divided Supreme Court signaled yesterday that it will likely bar school districts from using race to decide where students go to school. 

At issue are policies that the Seattle and Louisville, Ky., school systems use to ensure diversity in their classrooms. But five of the court's nine justices indicated through their questions that admissions based on race might run afoul of the Constitution. 

"You're characterizing each student by reason of the color of his or her skin," Justice Anthony Kennedy said. "It seems to me that that should only be, if ever allowed, allowed as a last resort." 

Kennedy is widely believed to have the controlling vote on the nine-member court closely divided between liberals and conservatives. 

The cases will add to a long line of rulings by the Supreme Court dating back to its historic Brown v. Board of Education decision in 1954 that outlawed racial segregation and the concept of "separate but equal" classes in the nation's public schools. 

Outside the court, hundreds of civil rights supporters marched and carried signs saying "Save Brown v. Board of Education" and chanting "We won't go to the back of the bus." 

The court seemed split along predictable lines. Conservatives, such as Chief Justice John .Roberts, Justice Antonin Scalia and Justice Samuel Alito asked questions that appeared critical of the race-based plans. 

The liberals, Justices John Paul Stevens, David Souter, Ruth Bader Ginsburg and Stephen Breyer, all appeared sympathetic to efforts to keep schools integrated. 

The case would not have an impact on New York City schools, where race is not considered in school assignments, officials said. There is one exception, the Mark Twain Intermediate School in Brooklyn, whose racial demographics must reflect surrounding middle schools based on a court order in 1974. 

A ruling in the two cases is expected by the end of June.
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Court Reviews Race as Factor in School Plans 

By LINDA GREENHOUSE
WASHINGTON, Dec. 4 — By the time the Supreme Court finished hearing arguments on Monday on the student-assignment plans that two urban school systems use to maintain racial integration, the only question was how far the court would go in ruling such plans unconstitutional.

There seemed little prospect that either the Louisville, Ky., or Seattle plans would survive the hostile scrutiny of the court’s new majority. In each system, students are offered a choice of schools but can be denied admission based on their race if enrolling at a particular school would upset the racial balance. 

At its most profound, the debate among the justices was over whether measures designed to maintain or achieve integration should be subjected to the same harsh scrutiny to which Brown v. Board of Education subjected the regime of official segregation. In the view of the conservative majority, the answer was yes.

While there is no reliable data on how common these plans are, they are thought to be widespread among school districts where residential patterns would otherwise produce neighborhood schools of one race or nearly so. Depending on how broadly the court rules, possibly hundreds of districts would need to modify or scrap voluntary integration plans. 

The National School Boards Association as well as the Council of the Great City Schools, representing 66 urban districts, filed briefs on behalf of Seattle and Louisville, warning of impending disruption if the justices overturn the lower court rulings that upheld the two plans.

The Supreme Court had declined to review a similar voluntary integration plan in Massachusetts last year, shortly before the retirement of Justice Sandra Day O’Connor and the arrival of Justice Samuel A. Alito Jr. But in June, after weeks of internal debate, the justices accepted these two appeals.

One was filed by a white woman in Louisville whose son was denied a transfer to attend kindergarten in a school that needed black rather than white students in order to keep its black population at the district’s required minimum of 15 percent. 

The other was filed by parents in Seattle who organized as a corporation to oppose the plan there, which applies only to the city’s 10 high schools. A racial “tiebreaker,” used when a high school attracts more students than there are places, intends to keep the schools within 15 percent of the district’s overall makeup, which is 60 percent nonwhite.

Before the arguments on Monday, the challenge for the school board lawyers defending the plans, along with their allies in the civil rights community, had appeared to be to persuade the justices that the appropriate analogy was not to affirmative action, a freighted subject for the court in which benefits are bestowed on one group and withheld from another, but rather to integration, in which the goal is to educate everyone as equally as possible.

But by the end of the tense two hours of argument, that effort had not so much failed as it had become irrelevant. Lawyers for the school systems found themselves struggling, under the justices’ questioning, to meet the even more basic challenge of explaining why the plans should be seen as something different from the intentional segregation that the court struck down in Brown v. Board of Education.

For example, Michael F. Madden, the Seattle district’s lawyer, tried to argue that because the Seattle high schools were “basically comparable,” and “everyone gets a seat,” the court should not view the plan as “a selective or merit-based system where we adjudge one student to be better than the other.”

It was, Mr. Madden said, “a distributive system” that was “quite wholly dissimilar to a merit or selective-based system.”

Chief Justice John G. Roberts Jr. countered, “Saying that this doesn’t involve individualized determinations simply highlights the fact that the decision to distribute, as you put it, was based on skin color and not any other factor.” 

He added: “I mean, everyone got a seat in Brown as well. But because they were assigned to those seats on the basis of race, it violated equal protection. How is your argument that there’s no problem here because everybody gets a seat distinguishable?”

“Because segregation is harmful,” Mr. Madden replied.

“It’s an assignment on the basis of race, correct?” the chief justice persisted.

It was, Mr. Madden replied as his 30 minutes ran out and the red light came on, an effort “to bring students together in a mix that is not too far from their community.”

As the arguments proceeded, the court’s more liberal members appeared increasingly and visibly dispirited. Justice Ruth Bader Ginsburg tried unsuccessfully to turn the chief justice’s colloquy with Mr. Madden in a different direction. The question of whether “using racial integration is the same as segregation,” she said, was “pretty far from the kind of headlines that attended the Brown decision.” 

Bringing “white and black children together on the same school bench,” Justice Ginsburg continued, “seems to be worlds apart from saying we’ll separate them.”

Justice Stephen G. Breyer let his frustration show in several exchanges with Solicitor General Paul D. Clement, who argued the Bush administration’s position as a “friend of the court” for the challengers and against the school systems in both cases. 

“Think, go back to Cooper v. Aaron,” Justice Breyer told the solicitor general, referring during the argument in the Louisville case to the court’s 1958 decision enforcing a desegregation order in Little Rock, Ark. “Go back to the case where this court with paratroopers had to use tremendous means to get those children into the school. That’s because the society was divided.”

He continued: “Here we have a society, black and white, who elect school board members who together have voted to have this form of integration. Why, given that change in society, which is a good one, how can the Constitution be interpreted in a way that would require us, the judges, to go in and make them take the black children out of the school?”

“Well, I understand that, Justice Breyer,” Mr. Clement said. “But I think the answer to that is that the lesson of history in this area is that racial classifications are not ones where we should just let local school board officials do what they think is right.”

The Louisville plan, adopted in 2000 as the formerly segregated district emerged from 25 years of federal court supervision, provides that all schools should have a black student enrollment of no lower than 15 percent and no greater than 50 percent. The district as a whole, which includes suburban areas of Jefferson County as well as the city of Louisville, is about one-third black.

Mr. Clement said the 15-to-50-percent range was a “strict racial band” that was not sufficiently “narrowly tailored” to satisfy the “strict scrutiny” to which the court’s precedents subject government actions that are based on race. The administration’s position is that those choosing to adjust the racial balance in their schools should do so by “race-neutral means,” like magnet schools that attract children across racial lines.

“There’s a fundamental difference between whether or not the policy manages to avoid classifying people on the basis of their race,” the solicitor general said.

Justice David H. Souter asked Mr. Clement why this position was not just another way of saying that “the important thing is simply to hide the ball.” If improving the racial mix was the objective, Justice Souter asked, “why can’t they do that candidly?”

There were “several responses,” Mr. Clement answered. “One is that the Constitution puts a particular premium on avoiding express racial classifications.”

Justice Anthony M. Kennedy asked the lawyers a series of questions designed to test the outer reaches of their positions. Could a school district deliberately place a new school in a location designed to supply a racially mixed student body, he asked, and appeared displeased when Harry J. F. Korrell, the lawyer representing the parents challenging the Seattle plan, answered no.

While his questions suggested that he would not rule out any and all policies undertaken with a knowledge of the probable racial consequences, Justice Kennedy made clear his distaste for the policies at issue in these cases, Parents Involved in Community Schools v. Seattle School District, No. 05-908, and Meredith v. Jefferson County Board of Education, No. 05-915.

To Mr. Madden, the Seattle district’s lawyer, Justice Kennedy said that unlike magnet schools, special resources, or school location decisions, “you’re characterizing each student by reason of the color of his or her skin.”

He continued: “That is quite a different means. And it seems to me that that should only be, if ever allowed, allowed as a last resort.”
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Court Hears Cases on Schools and Race
Diversity Plans Challenged In Name of Equal Protection

By Robert Barnes
Washington Post Staff Writer
Tuesday, December 5, 2006; A03
Supreme Court deliberations are private, but yesterday's oral arguments on whether it is constitutional to allow school systems to use race in making school assignments became as much a public debate between the divided justices as a questioning of lawyers.

And after two hours, it seemed to reflect a court majority highly skeptical of the proposition that the benefits of racially diverse public schools can justify any restriction on an individual's constitutional right to equal protection.

"You're characterizing each student by reason of the color of his or her skin," Justice Anthony Kennedy told a lawyer representing the Seattle school board. "And it seems to me that that should only be, if ever allowed, allowed as a last resort."

The ultimate decision is likely to be one of the most defining of the court headed by the new chief justice, John G. Roberts Jr., and a powerful statement about where the nation stands more than 50 years after Brown v. Board of Education demanded an end to segregated schools.

The court, encouraged by the Bush administration, has grown increasingly distrustful of racial classifications, and it reached out to take up the cases challenging schools in Seattle and Louisville even though appeals courts had upheld them as constitutional.

Because of the stakes, the day at the court took on a feeling of great import -- there were demonstrations on the plaza out front, some people camped overnight in freezing temperatures to secure a spot in the courtroom, and the lines for members of the bar began forming before dawn. More than 50 organizations weighed in with supporting briefs, mostly on the side of the school boards.

With the departure of Sandra Day O'Connor, Kennedy is seen as the justice mostly likely to depart from his normally conservative outlook. His active questioning of lawyers representing the school boards, who have been sued by white parents whose children were denied their first choice of schools, was the most closely watched.

He noted that even the Bush administration, which intervened on behalf of the white parents, said in its brief that "school districts have an unquestioned interest in reducing minority isolation," but it added that only if it were achieved by "race-neutral means."

"Isn't it odd jurisprudence where we have an objective that we state in one set of terms but a means for achieving it in another set of terms?" he asked Solicitor General Paul D. Clement.

But he also repeatedly questioned the constitutionality of allowing a school system, especially one that has remedied past discrimination, to make school assignment decisions based "solely on skin color." Kennedy seemed to disapprove of the school boards' argument that students weren't being harmed because they still were getting school placements.

"You know, it's like saying everybody can have a meal but only people with separate skin can get the dessert," he said.

In the cases at issue -- Parents Involved in Community Schools Inc. v. Seattle School District and Meredith v. Jefferson County (Ky.) Board of Education-- both systems offer parents and students a choice of schools, partly to achieve a level of integration that wouldn't otherwise be possible because of racially segregated housing patterns.

Both set goals for white and minority representation at schools and, along with other factors, made decisions about school assignments based on a student's race. The previous time Seattle used the system -- it has stopped because of the litigation -- about 100 minority students and 200 white students didn't get their first choice.

The Louisville-Jefferson County plan was implemented after the school system emerged from a 25-year desegregation plan overseen by the federal courts. The goal was to maintain the racial integration it had achieved.

Justice Ruth Bader Ginsburg noted that the federal government was now challenging a system it had once championed.

"What's constitutionally required one day gets constitutionally prohibited the next day," she mused. "That's very odd."

Along with the other liberal justices -- John Paul Stevens, David H. Souter and Stephen G. Breyer -- she seemed to agree that a limited use of race to maintain a more integrated system should be sanctioned.

It set up an interesting debate among the justices in which the liberals argued for a deference to local officials who have found a system that for the most part their constituents like, and conservatives arguing for the strict color-blind protections of the 14th Amendment.

Roberts noted that in segregated school systems, students were also guaranteed a spot, but "because they were assigned to those seats on the basis of race, it violated equal protection."

Ginsburg responded that questioning whether using racial criterion to achieve integration "is the same as segregation, it seems to me is pretty far from the kind of headlines that attended the Brown decision."
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